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OP1 NI ON

McMurray, J.

Thi s appeal arises froma dispute between a brother and a
sister over their father's estate. Appellant Evan B. MKinl ey
argues that a confidential relationship existed between his
sister, appellee Elizabeth Jane Holt, and their father and
testator, Evan H MKinley ("M. MKinley"), and that his sister
exerted undue influence on their father to | eave the bulk of his
estate to her. The trial court held that a confidenti al
relati onship did not exist between Ms. Holt and her father and
that she did not exert undue influence on her father regarding

the terns of his wll.

The appel | ant presents four issues for our consideration:



1. Did the trial court err in finding that there was no
confidential relationship between the testator and his
daughter, as a matter of |aw?

2. Did the trial court err in finding that a confidential
rel ati onshi p between the testator and his daughter was
not shown by a preponderance of the evidence?

3. Did the trial court fail to apply the proper burden
of proof against the proper party?

4. Does the evidence preponderate against the trial
court's ruling that there was no undue influence, and
that the proposed will was that of the testator?

After a careful review of the record, we affirmthe judgnent

of the trial court in all respects.

M. Evan H MKinley, the testator, lived in Mrristown,
with his wife of nearly fifty years, Jane McKinley. M. MKinley
had been a photographer, and Ms. MKinley had helped himin his
studio as well as being a teacher for many years. The MKinl eys
had two adult children, Evan B. and Elizabeth Jane. Evan B.
McKinl ey is an engineer by training, and Elizabeth Jane Holt is a

certified public accountant.

Al t hough rel ati onshi ps anong fam |y nmenbers had been
strained, they deteriorated rapidly in the year follow ng Ms.
McKi nl ey' s death on Septenber 25, 1995. It was after her
nother's death that Ms. Holt | earned how nuch noney her nother
had | oaned her brother over the years. Ms. MKinley had | oaned
hi m approxi mately $60, 000, and M. MKinley had | oaned him
$3,000. The appellant admtted at trial that he is an al coholic
and has had difficulty in maintaining steady enploynent. He also

acknow edged that he had filed for bankruptcy.



Several nonths after Ms. MKinley's death, M. MKinley and
his two children went to two banks to change the signature cards.
The appellant testified that his sister would not allow himto
have access to the checking accounts, and Ms. Holt acknow edged
that that was correct. She testified that she did not want her
brother to have access to the accounts because she was concerned
that if he had access to the accounts he woul d squander the
noney, in light of his personal bankruptcy. Furthenore, she
testified that her brother had access to a safety deposit box
fromwhich itenms were mssing, including a ring that he was
wearing the day of the trial. Appellant filed a clai magainst
his nother's estate, which he asserts was at the estate
attorney's urging, for 122 3/4 hours at $15.00 per hour for his
participation in admnistering his nother's estate. According to
testinony at trial, this claimagainst the estate by the
appel l ant angered M. MKinley, especially since the appell ant

owed his not her approximately $60,000 at the tinme of her death.

On May 12, 1996, the appellant and his father went to | unch
after church, and M. MKinley becane angry with the appel |l ant
during their lunch. Then in June 1996, the appellant sent his
father a Father's Day card, and on the back of the card, the

appel lant had witten the foll ow ng:

As |'msure you renmenber, ny offer still stands: No
contact except in energencies (or by mail) until you're
willing to talk about the three things we disagreed

about in early May that Sunday: (1) You play favorites
wWith Betty verses [sic] ne--she does no wong & I'm
often wong you think (2) You virtually never express
any interest in nme, nmy life, or contact nme (you called
only twice since Momdied 9 nonths ago!) (3) Rather
than be grateful for how I've hel ped you (encouragi ng
you to see doctors about your |leg, getting groceries,
taking the trash down, checking on you, etc.), you



di sagree with everything | urge you to do & then you

conplain to relatives I"mignoring you! Renenber, | am
your son & your first born--that should nmean sonet hi ng
to you.

Ms. Holt testified that her father becanme fearful for his
safety after he received this card, so she assisted himin having
the locks to his home changed so that the appellant coul d not
enter. She notified her brother by letter that the | ocks had
been changed. Al so, earlier in June, M. MKinley executed a
power of attorney nam ng his daughter as his attorney in fact,

shoul d he becone di sabl ed or incapacitated.

I n August 1996, M. MKinley traveled to his daughter's hone
in Raleigh, North Carolina. Ms. Holt testified that her father
came to stay with her children while she acconpani ed her husband
on a business trip. Later that nonth, M. MKinley executed a
new will, l|eaving the appellant his home in Mrristown and
| eaving hi s daughter his property in Gainger County. M.
McKinl ey died the follow ng nonth on Septenber 25, 1996, exactly

one year after his wfe.

The trial court held that a confidential relationship did
not exist between Ms. Holt and her father and that Ms. Holt did

not exert undue influence on her father regarding his wll.

Three of the appellant's four issues concern whether a
confidential relationship existed between his sister and their
father, and if such a relationship did exist, the trial court
erred by not shifting the burden of proof to Ms. Holt as the

proponent of the will to prove its fairness.



First, the appellant argues that there existed a
confidential relationship between his sister and his father based
upon the power of attorney that was executed before M.
McKi nl ey's death. The appellant "asks this court to hold that
that [sic] this power of attorney, in and of itself, created a

fiduciary relationship, calling into effect the presunption of

invalidity of the will, and putting the burden on the proponent
to prove the fairness of the will, notw thstandi ng the 'springing
cl ause.""

In the alternative, the appellant asserts that a
confidential relationship existed between his sister and their
fat her because his sister exercised dom nance and control over
their father. First, he argues that because M. MKinley's
physi cal and nental condition had deteriorated, he was nore
vul nerable to his sister's control. Specifically, he cites that
his father had suffered a heart attack, was afflicted with Bell's
pal sy, was upset over the death of his wfe, and could not handl e

his finances, in sone cases failing to pay bills.

Next, he contends that when the three of themwent to the
banks to change signature cards, his sister took the cards out of
hi s hand, saying "he doesn't need to sign these." He maintains
that he protested, but his father did not say anything. At the
ot her bank, the appellant testified that his sister told himto
stay in the car, and then she and their father went inside and
changed the accounts so they were joint with survivorship as
between them In her testinony, Ms. Holt denied taking the

cards out of her brother's hands, but did acknow edge that she



advi sed her father not to allow her brother to have access to the

bank accounts.

Furthernore, the appellant asserts that in June 1996, his
sister called a |l ocksmth and had the | ocks changed to their
father's house so that he could not enter the house. He argues
that it was during that sane trip that their father executed a
power of attorney appointing his sister as his attorney in fact.
In addition, he notes that his sister admtted preparing an

objection to his claimagainst his nother's estate.

The appel l ant al so contends that his sister hel ped procure
their father's will and received a rough draft of it. He further
argues that she knew about offers their father had received to
purchase his Grainger County |and and that after the rough draft
was conpleted, his sister helped pay for M. MKinley's trip to
her honme in Raleigh, North Carolina for a visit. Lastly, the
appel l ant argues that his sister's dom nance over their father

explains the deterioration of his relationship with his father.

Therefore, the appellant maintains that "if the power of
attorney by itself does not establish a confidential
rel ationship, it does when conbined with the above
ci rcunstances, " and thus, the burden of proof would shift to his

sister as the proponent of the will to prove its fairness.

Wth respect to the existence of a confidential relationship
bet ween her father and herself, Ms. Holt argues that such a
relationship, at least in the |legal sense, did not exist. First,

she acknow edges that her father executed a power of attorney



maki ng her his attorney in fact, but notes that it was subject to
the following restriction: "Pursuant to any common | aw and t he
stuatory [sic] law and pertinent sections thereof of this State,

| declare that this power of attorney shall becone effective upon
ny disability or incapacity, which shall be determ ned by the
certification of ny personal physician, but not until then. "
Ms. Holt asserts that the power of attorney that her father
executed was a restricted power of attorney, not an unrestricted
power of attorney as her brother argues. Therefore, Ms. Holt
mai ntai ns that the power of attorney executed by her father did

not create a confidential relationship as a matter of |aw because

the power of attorney never cane into effect.

Furthernore, Ms. Holt argues that she did not dom nate or
control her father. She maintains that there was no indication
that her father was in "a weakened nental condition,"” although he
was sad about the death of her nother. She contends that she did
not exerci se dom nion over her father, although they did discuss
her brother's attitude toward their father. |In addition, M.
Edward Moody, a friend of M. MKinley' s and an attorney,
testified that M. MKinley was not sonmeone who could be easily

i nfl uenced.

Ms. Holt admits that she and her father did not want the
appel lant's nane on the bank accounts, in |ight of his bankruptcy
and chronic financial problens, and that the | ocks were changed
in June 1996 after her father received the Father's Day card from
the appellant in which he told M. MKinley not to contact him
until he was willing to discuss several issues inportant to the

son. Although Ms. Holt admts she prepared the objection to her



brother's claimagainst their nother's estate, she maintains that
$15. 00 per hour for 122 3/4 hours was "ridicul ously high,"
especially since her brother's debts had bankrupted her nother's
estate. Finally, regarding her father's will, she acknow edges
that he sent her a rough draft, but does not renenber discussing
the matter with him |In addition, she acknow edges hel ping to
pay for her father's trip to Raleigh, but maintains that the trip
was for her father to stay with her children while she

acconpani ed her husband on a business trip.

Thus, Ms. Holt asserts that she did not have a confidenti al
relationship, in the |egal sense, wwth M. MKinley, and thus,

she does not have the burden to prove the fairness of the wll.

CONFI DENTI AL RELATI ONSHI P

W review the findings of fact by the trial court de novo.
The court's findings are acconpani ed by a presunption of
correctness unl ess the preponderance of the evidence is
otherwise. T.R A P. 13(d). No such presunption attaches to the

trial court's conclusions of |aw. Uni on Car bi de Corp. V.

Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993).

In 1995, the Suprenme Court held that an unrestricted power
of attorney creates a confidential relationship between the

parties as a matter of law Matlock v. Sinpson, 902 S.W2d 384,

386 (Tenn. 1995). In 1996, this Court held "that a power of
attorney that has not yet taken effect, and which may be altered

or revoked at any time by the person granting it cannot be



considered to be unrestricted.” Garton v. Norman, No. 01-A-01-

9511 (Tennessee Court of Appeals, filed June 14, 1996, at 4).

"[T] he relationship of parent and child standi ng al one does
not create a confidential relationship, the first requisite

toward the presunption of undue influence.” Harper v. Watkins,

670 S.W2d 611, 628 (Tenn. C. App. 1983)(citing Kelly v. Allen,

558 S. W 2d 845, 847 (Tenn. 1977)). A confidential relationship
"is that relationship where confidence is placed by one in the
other and the recipient of that confidence is the dom nant
personality, with the ability, because of that confidence, to

i nfl uence and exercise dom nion over the weaker or dom nated

party." laconetti v. Frassinelli, 494 S.W2d 496, 499 (Tenn. C

App. 1973) (citations omtted).

We address first whether a confidential relationship existed
as a matter of |aw between Ms. Holt and her father. The power
of attorney executed by M. MKinley contained the follow ng
restriction: "this power of attorney shall becone effective upon
ny disability or incapacity, which shall be determ ned by the
certification of ny personal physician, but not until then. "
Al t hough appel | ant argues that an unrestricted power of attorney
was created, we agree with the trial court that the power of
attorney never cane into effect because M. MKinley was never
certified by his physician as disabled or incapcitated, and

therefore, a confidential relationship as a matter of |aw did not

exi st.

We now turn to the i ssue of whether Ms. Holt exerted

dom nance and control over her father such that a confidenti al



rel ati onship existed between them After his wife's death, M.
McKi nl ey apparently consulted his daughter, an accountant, about
financial nmatters and ot her personal matters and did execute a
power of attorney nmaking her his attorney in fact. Al t hough the
appel  ant argues that his sister's dom nance caused the
deterioration of his relationship with his father, several
actions by the appellant after his nother's death apparently
angered M. MKinl ey. Al t hough the appellant's credit card
debts had bankrupted his nother's estate, he filed a claim

agai nst the estate for 122 3/4 hours at $15.00 per hour for his
help in adm nistering her estate. This claim along with the
Father's Day card the appellant sent, apparently contributed
greatly to the deterioration of the relationship between M.
McKi nl ey and the appellant shortly before M. MKinley executed a
newwll. Finally, M. Mody, a friend and an attorney,
testified that M. MKinley was conpetent to make a will and was

not sonmeone who was easily influenced.

The evi dence does not preponderate against the trial court's
determ nation that Ms. Holt did not exercise dom nion or control
over their father such that a confidential relationship existed
between them Having found that a confidential relationship did
not exist, we need not address the issue regardi ng the burden of

pr oof .

UNDUE | NFLUENCE

In his fourth issue, the appellant asserts that his sister

exerted undue influence on their father concerning his will. To

10



prove undue influence, the appellant relies on the "suspicious

circunstances,” wth the exception of circunstances seven and

el even, enunerated in Mtchell v. Smth, 779 S.W2d 384, 388

(Tenn. Ct. App. 1989):

(1) the existence of a confidential relationship
between the testator and the beneficiary; (2) the
testator's physical or nental deterioration; (3) the
beneficiary's active involvenent in procuring the will;
(4) secrecy concerning the will's existence; (5) the
testator's advanced age; (6) the |lack of independent
advice in preparing the will; (7) the testator's
illiteracy or blindness; (8) the unjust or unnatural
nature of the will's terns; (9) the testator being in
an enotionally distraught state; (10) discrepancies
between the will and the testator's expressed
intentions; and (11) fraud or duress directed toward
the testator.

Id. (citations omitted).

We have previously discussed the first three factors
enunerated in Mtchell. Suffice it to say that they do not show
undue influence in this case. The appellant relies upon the
remai ning Mtchell factors. First, he argues that his father's
advanced age of seventy-eight and his enotional state after his
wife's death nade himparticularly vul nerable to influence.
Second, he contends that he did not know of the will's existence,
whereas his sister had seen the rough draft and he suspected that
his sister had discussed the will with their father, citing a
| engt hy tel ephone conversation four days before the new will was

execut ed.

Next, the appellant addresses the factors of the unjust
nature of the will's terns, discrepancies between the will and

his father's expressed intentions, and a | ack of independent

11



advice. The appellant first contends that earlier wills of his
father's had treated himand his sister equally, and even as |late
as May 1996 during a neeting with M. Mody, his father
apparently wanted to equalize things in his will. Yet, three
months later, his neww !l left property M. MKinley thought was
worth $750,000 to his sister and property worth $50,000 to him
The appellant maintains that this was in no way an equali zation
and rmust have "resulted fromundue influence from[his sister],
who t hought that she deserved nore."” Lastly, the appellant notes
that his sister's attorney drafted M. MKinley's will, although
he acknow edges that there is proof that his father received

i ndependent advice from M. Mody, an attorney.

Ms. Holt argues that the factors in Mtchell are
i napplicable. Wth respect to her father's advanced age and his
enptional state, she asserts that her father's "age had nothing
to do with his abilities" and that although he was sad about the
death of his wfe, there is no indication that his sadness or his
age had overcone his ability to manage his personal affairs. She
denies that there was any secrecy of the will's existence by
expl aining that her father and the appellant were not speaking to
one anot her when the will was executed, largely due to the
appellant's own actions toward their father. She further asserts
that M. Mody gave i ndependent advice to her father and
testified that her father had a m nd of his own and coul d not be
easily influenced. Regarding the factors of unjust or unnatural
terms of the will and discrepancies in the will and the
testator's expressed intentions, Ms. Holt naintains that the
appel  ant received a hone, which he needed, only after she urged

her father not to | eave himout of the estate entirely. Finally,

12



she maintains that the appellant's |ack of financial managenent,
the Father's Day card he sent to their father, and the | ack of
comuni cation, which her brother requested, between her father
and the appellant in the final nonths of her father's life

expl ain the discrepancies.

Al t hough the appellant argues that the circunstances
surroundi ng the execution of his father's will warrant suspicion
under Mtchell, we disagree. As we noted earlier, M. MKinley
appeared to rely on his daughter sonmewhat after his wife's death
al though Ms. Holt lived in another state. Wile M. MKinley
did have sone health problens, they did not appear to affect his
ability to function. Furthernore, he received advice from M.
Moody regarding the terns of his will and then deci ded hinself
how he wi shed to di spose of his property. Although the appellant
conpl ai ns about not knowing of the will's existence and the
unfairness of its terms, he never acknow edges that his own
actions could possibly have contributed to the deterioration of
his relationship with his father. The appellant hinself told his
father that he did not want to have contact with himuntil he was
willing to discuss certain issues. Therefore, the appellant
cannot now conplain that he did not know about the existence of
his father's neww Il and its terns when it was he who ended any
conmuni cation with his father. Accordi ngly, we concl ude that
Ms. Holt did not exert undue influence on her father regarding

the terns of his will.

Therefore, we affirmthe judgnent of the trial court inits
entirety. Costs are assessed to the appellant, and this case is

remanded to the trial court.
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The foregoi ng opi nion, prepared by Judge Don T. MMirray,
| at e nenber of the Court and now deceased, is now approved and

adopted as the opinion of the Court.

Her schel P. Franks, Judge

Charl es D. Susano, Jr., Judge
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